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PROFESSIONAL SERVICES AGREEMENT 
 

AGREEMENT 
 

This Agreement is made and entered into this ____ day of September, 2019 by 
and between the CITY OF FORT BRAGG, a California Municipal Corporation, 416 N. 
Franklin Street, Fort Bragg, California, 95437 ("City"), and DIVERSION STRATEGIES, 
a California Limited Liability Company, 2110 K Street, Sacramento, California, 95816 
("Consultant"). 
 

RECITALS 
 
WHEREAS, City has determined that it requires the following professional services from 
a consultant: to review and evaluate the best way to proceed with the Central Coast 
Transfer Station project; and 
 
WHEREAS, Consultant represents and warrants that it is fully qualified to perform such 
professional services by virtue of specialized experience and training, education and 
expertise of its principals and employees. Consultant further represents that it is willing 
to accept responsibility for performing such services in accordance with the terms and 
conditions set forth in this Agreement; and 
 
WHEREAS, the legislative body of the City on September 9, 2019, by Resolution No. 
___-2019 authorized execution of this Agreement on behalf of the City in accordance 
with Chapter 3.20 of the City Municipal Code and/or other applicable law; 
 
NOW, THEREFORE, City and Consultant, for the consideration hereinafter described, 
mutually agree as follows: 
 
1. CONTRACT DOCUMENTS 
 
This Agreement consists of the following documents, all of which are incorporated into 
and made a part of the Agreement: 
 

a. Professional Services Agreement;  
b. Consultant’s Proposal (Exhibit 1) 

 
2. DESCRIPTION OF SERVICES OR SCOPE OF WORK 
 
The services to be performed under this Agreement (“Services”) are as follows: Provide 
the City of Fort Bragg and County of Mendocino with an evaluation of the viability and 
opportunities for a Central Coast Transfer Station. The Services are further described in 
Consultant’s proposal (the “Proposal”), which is attached to and made a part of this 
Agreement as Exhibit 1. Changes in the scope, character, or complexity of the Services, 
if such changes become desirable or necessary as the work progresses, shall be 
agreed upon by both parties in a written change order. For special cases where it is 
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essential that the extra work be performed immediately, execution of a change order or 
amendment to the Agreement covering the changes shall be completed as soon as 
possible. 
 
3. TERM 
 
The Agreement term will commence on September 15, 2019, and expire on May 30, 
2020, unless the Agreement term is amended or the Agreement is terminated in 
accordance with its terms.  
 
4. PAYMENT TERMS  
 

a. City agrees to pay Consultant for Services that are actually performed in 
accordance with this Agreement. To be eligible for payment, Consultant invoices must 
be submitted not more often than monthly to the City and list the Services performed 
and the amounts to be paid according to the cost categories and prices in the Proposal.  
  

b. NOT TO EXCEED CONTRACT: In no event will the City’s obligation to 
pay the Consultant under this Agreement exceed Fifty-seven Thousand Eight 
Hundred Fifty Dollars ($57,850.00) (the “Not to Exceed Amount”), unless this 
Agreement is first modified in accordance with its terms. The Not to Exceed Amount 
includes salary, fringe benefits, overhead, profit, and all other expenses incurred by the 
Consultant in completing its Services under this Agreement.  

 
c. [SECTION REMOVED.]  
 
d. In accordance with California Government Code § 8546.7, if this 

Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), this Agreement and the 
Consultant’s books and records related to this Agreement shall be subject to the 
examination and audit of the State Auditor, at the request of City or as part of any audit 
of the City, for a period of four (4) years after final payment under the Agreement. 

 
e. COST PRINCIPLES. The Cost Principles and Procedures, 48 CFR, 

Federal Acquisition Regulations System, Chapter 1, Part 31 et seq., are the governing 
factors regarding allowable elements of cost. Also the administrative requirements set 
forth in 49 CFR, Part 18, Uniform Administrative Requirements for Grants and 
Cooperative Agreements to State and Local Governments are also included in this 
Agreement. This also applies to all subcontracts in excess of $25,000. 
 
5. TIME OF COMPLETION 
 
Consultant must commence performance of the Services upon receipt of written 
direction to proceed from City. Consultant shall devote such time to the performance of 
services pursuant to this Agreement as may be reasonably necessary to meet the 
standard of performance provided in Section 9 below and to satisfy Consultant’s 
obligations hereunder. Consultant will complete the Services in accordance with this 
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Agreement by February 29, 2020 (the “Time of Completion”). The Time of Completion 
may only be modified by a written amendment of the Agreement signed by both the City 
and the Consultant and in accordance with its terms.  
 
6. INDEPENDENT CONTRACTOR 
 
Consultant and City agree that the Consultant will perform the Services as an 
independent contractor and not as an employee or agent of the City. Persons employed 
or utilized by Consultant in the performance of the Services will not be employees or 
agents of the City. Consultant is solely responsible for the payment of employment 
taxes incurred under this Agreement and any similar federal or state taxes. 
 
7. SUBCONTRACTING 
 
  a. The Consultant shall perform the work contemplated with resources 
available within its own organization; and no portion of the work pertinent to this 
Agreement shall be subcontracted out without written authorization by the City’s 
Contract Manager, except that, which is expressly identified in the approved Cost 
Proposal.  
 
  b. Any subcontract in excess of $25,000 entered into by the Consultant 
relating to this Agreement shall incorporate by reference all of the provisions of this 
Agreement and make them applicable to said subcontractor.  
 
  c. Consultant will be solely responsible for payment of such subcontracted 
Services.  
 
  d. Any substitution of subcontractors must be approved in writing by the 
City’s Contract Manager.  
 
  e. Subcontractors are bound to Consultant and City in the same manner and 
to the same extent as Consultant is bound to City under the Agreement. Subcontractor 
further must agree to include the same requirements and provisions of this Agreement, 
including the indemnity and insurance requirements, with any sub-subcontractor to the 
extent they apply to the scope of the sub-subcontractor’s work. A copy of the City 
indemnity and insurance provisions will be furnished to the subcontractor upon request. 
   
  f. If the Consultant uses subcontractors, it must comply with Civil Code § 
8814 and all other California law relating to the prompt payment of subcontractors. 
 
8. RECORD RETENTION 
 
For the purpose of determining compliance with Public Contracts Code §§ 10115, et 
seq. and Title 21, California Code of Regulations, Chapter 21, §§ 2500 et seq., when 
applicable, and other matters connected with the performance of the Agreement 
pursuant to Government Code § 8546.7, the Consultant, subcontractors, and the City 
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shall maintain all books, documents, papers, accounting records, and other evidence 
pertaining to the performance of this Agreement, including but not limited to, the costs of 
administering the Agreement. All parties shall make such materials available at their 
respective offices at all reasonable times during the Agreement period and for three (3) 
years from the date of final payment under the Agreement. The State, the State Auditor, 
City, Federal Highway Administration (“FHWA”), or any duly authorized representative 
of the federal government shall have access to any books, records, and documents of 
the Consultant and its subcontractors that are pertinent to the Agreement for audit, 
examination, excerpts, and transactions, and copies thereof shall be furnished if 
requested. 
 
9. STANDARD OF PERFORMANCE 
 

a. Consultant will perform the Services in the manner and according to the 
standards observed by a competent practitioner of the profession in which Consultant is 
engaged in the geographical area in which Consultant practices its profession and will 
prepare all work products required by this Agreement in accordance with such 
standards. Consultant will comply with federal, state, and local laws and regulations 
applicable to performance of the Services, including, but not limited to, the California 
Building Standards Code as in effect in the City, the Americans with Disabilities Act, any 
air pollution control laws and regulations applicable to Consultant, and any laws and 
regulations related to any copyright, patent, trademark, or other intellectual property 
right involved in performance of the services. Consultant’s failure to comply with any 
law(s) or regulation(s) applicable to the performance of the services hereunder shall 
constitute a material breach of this agreement. 
 
 b. The Consultant should not substitute key personnel (Project Manager and 
others listed by name in the cost proposal) or subcontractors without prior written 
approval from the City. The Consultant must request and justify the need for the 
substitution and obtain approval from the City prior to use of a different subcontractor on 
the Agreement. The proposed substituted person or subcontractor must be as qualified 
as the original, and at the same or lower cost.  
 

c. If this Agreement includes engineering services, the Consultant’s Project 
Manager must be a registered Engineer in the State of California. 
 

d. Consultant shall assign only competent personnel to perform services 
pursuant to this Agreement. In the event that City, in its sole discretion, at any time 
during the term of this Agreement, desires the reassignment of any such persons, 
Consultant shall, immediately upon receiving notice from City of such desire of City, 
reassign such person or persons. 
 
10. OTHER GOVERNMENTAL REGULATIONS 
 
To the extent that this Agreement may be funded by fiscal assistance from another 
governmental entity, Consultant and any subcontractors shall comply with all applicable 
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rules and regulations to which City is bound by the terms of such fiscal assistance 
program.  
 
11. USE OF RECYCLED PRODUCTS 
 
Consultant shall endeavor to prepare and submit all reports, written studies, and other 
printed material on recycled paper to the extent it is available at equal or less cost than 
virgin paper. 
 
12. INDEMNITY 
 
To the maximum extent permitted by law, Consultant shall, at its own expense, 
indemnify, defend with counsel acceptable to the City (which acceptance will not be 
unreasonably withheld), and hold harmless City and its officers, officials, employees, 
agents, and volunteers ("Indemnitees") from and against any and all liability, loss, 
damage, claims, suits, actions, arbitration proceedings, administrative proceedings, 
regulatory proceedings, civil penalties and fines, expenses and costs (including, without 
limitation, claims expenses, attorneys’ fees and costs and litigation costs) (collectively, 
"Liability") of every nature, whether actual, alleged or threatened, arising out of or in 
connection with the Services, or Consultant's failure to comply with any of the terms of 
this Agreement, regardless of any fault or alleged fault of the Indemnitees but excepting 
the sole negligence or willful misconduct of the Indemnitees.  
 
The Consultant's obligation to indemnify, defend, and hold harmless under this provision 
shall not be excused because of the Consultant's inability to evaluate Liability, or 
because the Consultant evaluates Liability and determines that the Consultant is not or 
may not be liable. The Consultant must respond within 30 calendar days to any tender 
for defense and indemnity by the City, unless the time for responding is extended by an 
authorized representative of the City in writing. If the Consultant fails to accept tender of 
defense and indemnity within 30 calendar days, in addition to any other remedies 
authorized by law, so much of the money due or that may become due the Consultant 
under this Agreement as shall reasonably be considered necessary by the City, may be 
retained by the City until disposition has been made of the matter subject to tender, or 
until the Consultant accepts the tender, whichever occurs first. 
 
The Consultant waives any and all rights to express or implied indemnity against the 
Indemnitees concerning any Liability of the Consultant arising out of or in connection 
with the Services or Consultant's failure to comply with any of the terms of this 
Agreement. 
 
Notwithstanding the foregoing, to the extent this Agreement is a "construction contract" 
as defined by California Civil Code § 2783, as may be amended from time to time, 
Consultant's duty to indemnify under this provision shall not apply when to do so would 
be prohibited by California Civil Code § 2782, as may be amended from time to time. 
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Notwithstanding the foregoing, to the extent that the Services include design 
professional services subject to Cal. Civil Code § 2782.8, as amended from time to 
time, Consultant's duty to indemnify shall only be to the maximum extent permitted by 
Civil Code § 2782.8. 
 
In the event that Consultant or any employee, agent, or subcontractor of Consultant 
providing services under this Agreement is determined by a court of competent 
jurisdiction or the California Public Employees Retirement System (PERS) to be eligible 
for enrollment in PERS as an employee of City, Consultant shall indemnify, defend, and 
hold harmless City for the payment of any employee and/or employer contributions for 
PERS benefits on behalf of Consultant or its employees, agents, or subcontractors, as 
well as for the payment of any penalties and interest on such contributions, which would 
otherwise be the responsibility of City. 
 
The defense and indemnification obligations of this agreement are undertaken in 
addition to, and shall not in any way be limited by, the insurance obligations contained 
in this agreement. 
 
Consultant/subcontractor's responsibility for such defense and indemnity obligations 
shall survive the termination or completion of this Agreement for the full period of time 
allowed by law. 
 
13. INSURANCE  
 
 a. Before commencing performance of the Services, Consultant, at its own 
cost and expense, must: (1) procure "occurrence coverage" insurance of the kinds and 
in the amounts specified below against claims for injuries to persons or damages to 
property that may arise from or in connection with the performance of the Services 
hereunder by the Consultant or its agents, representatives, employees, or 
subcontractors; and (2) submit to the City certificates of insurance and endorsements 
evidencing insurance coverage that meets the requirements of this section. Consultant 
must maintain the insurance policies required by this section throughout the Agreement 
term. The cost of such insurance must be included in the Consultant's proposal.  
 

Consultant agrees to include with all subcontractors in their subcontract the same 
requirements and provisions of this Agreement including the indemnity and insurance 
requirements to the extent they apply to the scope of the subcontractor’s work. The 
Consultant shall require all subcontractors to provide a valid certificate of insurance and 
the required endorsements included in this Agreement prior to commencement of any 
work and Consultant will provide proof of compliance to the City. 
 

Consultant may not allow any subcontractor to commence work on the Services 
until Consultant and/or the subcontractor have obtained all insurance required by this 
Agreement for the subcontractor(s) and submitted certificates of insurance and 
endorsements evidencing such coverage to City. 
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 b. Workers Compensation Insurance. Consultant must, at its sole cost and 
expense, maintain Workers’ Compensation Insurance and Employer’s Liability 
Insurance for any and all persons employed directly or indirectly by Consultant. 
Workers’ Compensation Insurance as required by the State of California, with coverage 
providing Statutory Limits, and Employer’s Liability Insurance with limits of not less than 
ONE MILLION DOLLARS ($1,000,000.00) per occurrence must be provided. The 
insurance must be endorsed to waive all rights of subrogation against City and its 
officials, officers, employees, and volunteers for loss arising from or related to the 
Services. 
 
 c. For the Term of this Agreement, Consultant, at its own cost and expense, 
must maintain: (1) commercial general liability insurance in an amount not less than 
ONE MILLION DOLLARS ($1,000,000.00) per occurrence, TWO MILLION DOLLARS 
($2,000,000.00) aggregate, combined single limit coverage for risks associated with 
Services; and (2) automobile liability insurance in an amount not less than ONE 
MILLION DOLLARS ($1,000,000.00) combined single limit coverage. If a Commercial 
General Liability Insurance or an Automobile Liability form or other form with a general 
aggregate limit is used, either the general aggregate limit shall apply separately to the 
Services or the general aggregate limit shall be at least twice the required occurrence 
limit. Such coverage shall include, but shall not be limited to, protection against claims 
arising from bodily and personal injury, including death resulting therefrom, and damage 
to property resulting from activities contemplated under this Agreement, including the 
use of owned and non-owned automobiles. 
 
 d. Except for Workers’ Compensation insurance and Professional Liability 
insurance, all other insurance coverages required pursuant to this Agreement must 
include or be endorsed to include the following: 
 
  (1) City and its officials, officers, employees, agents, and volunteers 
(“Additional Insured”) shall be covered as insureds with respect to each of the following: 
liability arising out of activities performed by or on behalf of Consultant; products and 
completed operations of Consultant; premises owned, occupied, or used by Consultant; 
and automobiles owned, leased, or used by Consultant. The coverage may contain no 
special limitations on the scope of protection afforded to City or its officials, officers, 
employees, agents, or volunteers. 
 
  (2) The Additional Insured coverage under the Consultant’s policy shall 
be “primary and non-contributory” and Consultant’s coverage will not seek contribution 
from the City’s insurance or self-insurance and shall be at least as broad as CG 20 01 
04 13. 
 
 e. It shall be a requirement under this Agreement that any available 
insurance proceeds broader than or in excess of the specified minimum insurance 
coverage requirements and/or limits shall be available to the Additional Insured. 
Furthermore, the requirements for coverage and limits shall be (1) the minimum 
coverage and limits specified in this Agreement; or (2) the broader coverage and 



 

Page 8 of 14 

maximum limits of coverage of any insurance policy or proceeds available to the named 
Insured; whichever is greater. 
 
 f. The limits of insurance required in this Agreement may be satisfied by a 
combination of primary and umbrella or excess insurance. Any umbrella or excess 
insurance shall contain or be endorsed to contain a provision that such coverage shall 
also apply on a primary and non-contributory basis for the benefit of City (if agreed to in 
a written contract or agreement) before the City’s own insurance or self-insurance shall 
be called upon to protect it as a named insured. 
 
 g. Insurance coverage required pursuant to this Agreement must include or 
be endorsed to include the following: 
 
  (1) Any failure of Consultant to comply with reporting provisions of the 
policy shall not affect coverage provided to City and its officers, employees, agents, and 
volunteers. 
 
  (2) Required insurance coverage may not be suspended, voided, 
canceled, reduced in coverage or in limits, except after thirty (30) days' prior written 
notice by certified mail, return receipt requested, has been given to City. 
 
 h. Consultant, at its own cost and expense, must maintain for the period 
covered by this Agreement professional liability insurance in an amount not less than 
TWO MILLION DOLLARS ($2,000,000) covering errors and omissions. Any deductible 
or self-insured retention under the required professional liability insurance may not 
exceed $150,000 per claim. 
 
 i. All insurance required under this Agreement must be placed with insurers 
with a Best’s rating of no less than A:VII unless otherwise approved by the City. 
 
 j. The City may approve a variation in the foregoing insurance requirements, 
upon a determination that the coverages, scope, limits, and forms of such insurance are 
either not commercially available, or that the City’s interests are otherwise fully 
protected. 
 
 k. All self-insured retentions (SIR) must be disclosed to City for approval and 
shall not reduce the limits of liability. Policies containing any self-insured retention (SIR) 
provision shall provide or be endorsed to provide that the SIR may be satisfied by either 
the named Insured or by the City. City reserves the right to obtain a full certified copy of 
any Insurance policy and endorsements. Failure to exercise this right shall not 
constitute a waiver of right to exercise later. 
 
 l. To the extent this Agreement is a "construction contract" as defined by 
California Civil Code § 2783, as may be amended from time to time, Consultant shall 
maintain insurance as required by this contract to the fullest amount allowed by law and 
shall maintain insurance for a minimum of five years following completion of the 
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Services. In the event Consultant fails to obtain or maintain completed operations 
coverage as required by this Agreement, the City at its sole discretion may purchase the 
coverage required and the cost will be paid by Consultant. 
 
14. NON DISCRIMINATION 
 
During the performance of this Agreement, Consultant will not discriminate against any 
employee of the Consultant or applicant for employment because of race, religion, 
creed, color, national origin, gender, sexual orientation, or age. Consultant will take 
affirmative action to ensure that applicants are employed and that employees are 
treated during employment without regard to their race, religion, creed, color, national 
origin, gender, sexual orientation, or age. 
 
15.  [SECTION REMOVED.] 
 
16. [SECTION REMOVED.]  
 
17. LICENSES & PERMITS 
 

a. BUSINESS LICENSE 
 
Before the City will issue a notice to proceed with the Services, Consultant and any 
subcontractors must acquire, at their expense, a business license from City in 
accordance with Chapter 5.04 of the Fort Bragg Municipal Code. Such licenses must be 
kept valid throughout the Agreement term.  
 
 b. OTHER LICENSES AND PERMITS 
 
Consultant represents and warrants to City that Consultant and its employees, agents, 
and any subcontractors have all licenses, permits, qualifications, and approvals of 
whatsoever nature that are legally required to practice their respective professions. 
 
18. CONSULTANT REPORTS AND/OR MEETINGS 
 
  a. The Consultant shall submit progress reports at least once a month. The 
report should be sufficiently detailed for the Contract Manager to determine, if the 
Consultant is performing to expectations, or is on schedule; to provide communication 
of interim findings, and to sufficiently address any difficulties or special problems 
encountered, so remedies can be developed.  
 
  b. The Consultant’s Project Manager shall meet with the City’s Contract 
Manager, as needed, to discuss progress on the contract. 
 
19. DOCUMENTATION, OWNERSHIP OF WORK PRODUCTS, AND TREATMENT 

OF DOCUMENTS 
 



 

Page 10 of 14 

  a. Consultant shall document the results of the work to the satisfaction of the 
City, and if applicable, the State and FHWA. This may include preparation of progress 
and final reports, plans, specifications and estimates, or similar evidence of attainment 
of the agreement objectives. 

 
  b. The Consultant shall sign all plans, specifications, estimates, and 
engineering data furnished by him/her, and where appropriate, indicate his/her 
California registration number. 
 

c. All plans, specifications, reports, designs and other documents prepared 
by Consultant pursuant to this Agreement shall be and remain the property of the City. 
Any modification or reuse of such documents by the City without Consultant's prior 
consultation will be at the City’s sole risk. Except as may be otherwise required by law, 
Consultant will disclose no data, plans, specifications, reports or other documents 
pertaining to the Services without the prior written consent of City.  
 
20. DISPUTES 
 
 a. Any dispute, other than an audit, concerning a question of fact arising 
under this Agreement that is not disposed of by agreement shall be decided by a 
committee consisting of the City’s Contract Manager and the City Manager, who may 
consider written or verbal information submitted by the Consultant. 
 
 b. Not later than thirty (30) days after completion of all work under the 
Agreement, the Consultant may request review by the City Council of unresolved claims 
or disputes, other than audit. The request for review will be submitted in writing. 
 
 c. Neither the pendency of a dispute, nor its consideration by the committee 
will excuse the Consultant from full and timely performance in accordance with the 
terms of this Agreement. 
 
 d. Should a dispute not be resolved by the procedures set forth above, then 
the parties must mediate the dispute before a mutually agreed upon neutral party within 
ninety (90) days of the completion of all Services under the Agreement. If mediation is 
not successful, the Consultant and City may pursue all rights and remedies available 
under California law. 
 
21. TERMINATION AND REMEDIES 
 
 a. City or Consultant may terminate this Agreement for convenience by 
giving at least 30 days written notice to the other party specifying the termination 
effective date. Upon receipt of such notice from City, Consultant may continue 
performance of the Services through the date of termination. City shall pay Consultant 
for all Services actually performed in accordance with this Agreement through the 
termination effective date.  
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 b. If Consultant materially breaches any term of this Agreement, in addition 
to any other remedies the City may have at law or equity, the City may: 
 
  (1) Terminate the Agreement by notice to the Consultant specifying the 
termination effective date; 
 
  (2) Retain, and/or recover from the Consultant at no additional cost to 
the City, the plans, specification, drawings, reports, and other design documents and 
work products prepared by Consultant, whether or not completed; 
 
  (3) Complete the unfinished Services itself or have the unfinished 
Services completed, and/or; 
 
  (4) Charge Consultant, or deduct from monies that may be due or 
become due the Consultant under this Agreement, the difference between the cost of 
completing the unfinished Services pursuant to this Agreement and the amount that 
would otherwise be due Consultant had Consultant completed the Services in 
accordance with this Agreement. 
 
22. BINDING EFFECT AND ASSIGNMENT PROHIBITION 
 
This Agreement is binding upon City, Consultant, and their successors. Except as 
otherwise provided herein, neither City nor Consultant may assign, sublet, or transfer 
their interest in this Agreement or any part thereof without the prior written consent of 
the other, and any purported assignment without such consent will be void. 
 
23. REPRESENTATIVES 
 

a. City Contract Manager for purposes of this Agreement will be Tom Varga, 
Director of Public Works. Consultant’s representative for purposes of this Agreement 
will be Erin Merrill and Rachel Oster, Co-Owners. The parties’ designated 
representatives will be the primary contact persons regarding the performance of the 
Services. The parties intend that their designated representatives will cooperate in all 
matters regarding this Agreement and in such manner so as to achieve performance of 
the Services in a timely and expeditious fashion. 

 
 b. Notices: 
 
Any written notice to Consultant shall be sent to: 
 
 Erin Merrill 
 Rachel Oster 
 Co-Owners 
 Diversion Strategies 
 2110 K Street 
 Sacramento, CA 95816 
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Any written notice to City shall be sent to: 
 
 Tom Varga 
 Director of Public Works 
 City of Fort Bragg 
 416 N. Franklin Street 
 Fort Bragg, CA 95437 
 
24. INTEGRATION AND AMENDMENT 
 
This Agreement represents the entire and integrated agreement between City and 
Consultant and supersedes all prior negotiations, representations, or agreements 
between the parties, whether written or oral. If a discrepancy, disagreement, ambiguity, 
inconsistency, or difference in interpretation of terms arises as to terms or provisions of 
this Agreement and any Exhibit(s) attached to this Agreement, this Agreement shall 
control and shall be deemed to reflect the intent of the parties with respect to the subject 
matter hereof. This Agreement may only be amended by a writing signed by a 
representative authorized to bind the Consultant and a representative authorized to bind 
the City. 
 
25. COVENANT AGAINST CONTINGENT FEES, REBATES, KICKBACKS, OR 

OTHER UNLAWFUL CONSIDERATION 
 

a. The Consultant warrants that it has not employed or retained any 
company or person, other than a bona fide employee working for the consultant, to 
solicit or secure this agreement; and that it has not paid or agreed to pay any company 
or person other than a bona fide employee any fee, commission, percentage, brokerage 
fee, gift, or any other consideration, contingent upon or resulting from the award, or 
formation of this agreement. For breach or violation of this covenant, the City shall have 
the right to annul this agreement without liability, or at its discretion, to deduct from the 
Agreement price or consideration, or otherwise recover the full amount of such fee, 
commission, percentage, brokerage fee, gift, or contingent fee. 
 
 b. The Consultant warrants that this Agreement was not obtained or secured 
through rebates, kickbacks, or other unlawful consideration, either promised or paid to 
any City employee. For breach or violation of this warranty, City shall have the right in 
its discretion, to terminate the Agreement without liability, to pay only for the value of the 
work actually performed, or to deduct from the Agreement price, or otherwise recover 
the full amount of such rebate, kickback, or other unlawful consideration. 
 
 c. The Consultant warrants and represents that it has not participated in any 
lobbying activities. 
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26. CONFLICT OF INTEREST PROHIBITION 
 
City and Consultant will comply with the requirements of the City’s Conflict of Interest 
Code adopted pursuant to California Government Code § 87300 et seq., the Political 
Reform Act (California Government Code § 81000 et seq.), the regulations promulgated 
by the Fair Political Practices Commission (Title 2, § 18110 et seq. of the California 
Code of Regulations), California Government Code § 1090 et seq., and any other ethics 
laws applicable to the performance of the Services and/or this Agreement. Consultant 
may be required to file with the City Clerk a completed Form 700 before commencing 
performance of the Services unless the City Clerk determines that completion of a Form 
700 is not required, pursuant to City’s Conflict of Interest Code. Form 700 forms are 
available from the City Clerk. 
 
Consultant may not perform Services for any other person or entity that, pursuant to any 
applicable law or regulation, would result in a conflict of interest or would otherwise be 
prohibited with respect to Consultant’s obligations pursuant to this Agreement. Consultant 
agrees to cooperate fully with City and to provide any necessary and appropriate 
information requested by City or any authorized representative concerning potential 
conflicts of interest or prohibitions concerning Consultant’s obligations pursuant to this 
Agreement.  
 
Consultant may not employ any City official, officer, or employee in the performance of 
the Services, nor may any official, officer, or employee of City have any financial interest 
in this Agreement that would violate California Government Code § 1090 et seq. 
Consultant hereby warrants that it is not now, nor has it been in the previous twelve (12) 
months, an employee, agent, appointee, or official of City. If Consultant was an 
employee, agent, appointee, or official of City in the previous twelve months, Consultant 
warrants that it did not participate in any manner in the forming of this Agreement. 
Consultant understands that, if this Agreement is made in violation of Government Code 
§ 1090 et seq., the entire Agreement is void and Consultant will not be entitled to any 
compensation for Consultant’s performance of the Services, including reimbursement of 
expenses, and Consultant will be required to reimburse City for any sums paid to 
Consultant under this Agreement. Consultant understands that, in addition to the 
foregoing, penalties for violating Government Code § 1090 et seq. may include criminal 
prosecution and disqualification from holding public office in the State of California. 

 
Any violation by Consultant of the requirements of this provision will constitute a material 
breach of this Agreement, and the City reserves all its rights and remedies at law and 
equity concerning any such violations. 
  
27. APPLICABLE LAW AND VENUE 
 
The laws of the State of California shall govern the rights, obligations, duties and 
liabilities of the parties to this Agreement and the interpretation of this Agreement. Any 
action or proceeding that is initiated or undertaken to enforce or interpret any provision, 
performance, obligation or covenant set forth in this Agreement shall be brought in a 
state court in Mendocino County. 
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28. SEVERABILITY 
 
If a court of competent jurisdiction finds or rules that any provision of this Agreement is 
invalid, void, or unenforceable, the provisions of this Agreement not so adjudged will 
remain in full force and effect. The invalidity in whole or in part of any provision of this 
Agreement shall not void or affect the validity of any other provision of this Agreement. 
 
29. COUNTERPARTS 
 
This Agreement may be executed in multiple counterparts, each of which shall be an 
original and all of which together shall constitute one agreement. 

 
IN WITNESS WHEREOF, the parties have caused their authorized representative to 
execute this Agreement on the date first written above. 
  
CITY       CONSULTANT 
 
By: __________________________________  By: _______________________________ 
 Tabatha Miller     Erin Merrill  
Its:  City Manager     Its:  Co-Owner 
 
 
 
       [Attach Notary Acknowledgment Page] 
ATTEST: 
 
 
By: ____________________________ 

June Lemos, CMC 
City Clerk 

 
 
APPROVED AS TO FORM: 
 
By: _____________________________ 
 Keith F. Collins  

City Attorney 
 
 

 Exhibit 1: Consultant’s Proposal       
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28. SEVERABILITY 
 
If a court of competent jurisdiction finds or rules that any provision of this Agreement is 
invalid, void, or unenforceable, the provisions of this Agreement not so adjudged will 
remain in full force and effect. The invalidity in whole or in part of any provision of this 
Agreement shall not void or affect the validity of any other provision of this Agreement. 
 
29. COUNTERPARTS 
 
This Agreement may be executed in multiple counterparts, each of which shall be an 
original and all of which together shall constitute one agreement. 

 
IN WITNESS WHEREOF, the parties have caused their authorized representative to 
execute this Agreement on the date first written above. 
  
CITY       CONSULTANT 
 
By: __________________________________  By: _______________________________ 
 Tabatha Miller     Erin Merrill  
Its:  City Manager     Its:  Co-Owner 
 
 
 
       [Attach Notary Acknowledgment Page] 
ATTEST: 
 
 
By: ____________________________ 

June Lemos, CMC 
City Clerk 

 
 
APPROVED AS TO FORM: 
 
By: _____________________________ 
 Keith F. Collins  

City Attorney 
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Scope of Work 
 
To assist the City of Fort Bragg and County of Mendocino, Diversion Strategies proposes the 
following tasks: 
 

Task 1:  Kick off meeting with City and County staff 
 
Under this task, the Diversion Strategies principals will meet in person with city and county staff 
to kick off the project.  The kick off meeting will include establishing key project objectives and 
goals, discussing and finalizing the project scope, finalizing the project schedule and 
establishing best communication practices between the City and County, and Diversion 
Strategies.   A final project schedule in the form of a gantt chart will be prepared following the 
kick off meeting. 
 
This task will be billed on a flat rate for participation by both principals, plus reimbursement of 
reasonable travel expenses. 
 

Task 2: Evaluation of the Current Status of the Central Coast Transfer Station Project 
 
Under Task 2, Diversion Strategies will evaluate and summarize the history and current status 
of the Central Coast Transfer Station Project.  This task includes both a review of the written 
records as well as interviews of key stakeholders involved with the project.   
 
In consultation with the City and the County, Diversion Strategies will compile a list of key 
stakeholders with past and present knowledge of the project to interview.  Once this list has 
been finalized, Diversion Strategies will reach out and schedule interviews with the key 
individuals. Each interview will be documented and summarized upon completion.  The project 
scope and budget anticipates up to 10 stakeholders will be interviewed. 
 
Concurrently, Diversion Strategies will also perform a review of the written record for the 
Central Coast Transfer Station Project.  A list of key documentation will be finalized with the 
City and the County during Task 1, but it is anticipated that document review will include: 
 

• Permit applications 
• Public meeting minutes and/or transcripts 
• Technical reports 
• CEQA evaluations 

 

EXHIBIT 1



 
 
 

 

 7 

Following the interviews and written record review, Diversion Strategies will prepare a 
summary of the history of the project, and identify gaps and challenges to the project in its 
current state.   
 
The Diversion Strategies team will then identify and summarize key regulations and analyze 
their impact on the project.   
 
Finally, under Task 2, Diversion Strategies will assess the project feasibility in light of the 
interviews, written records, project gap and challenges assessment, and regulatory climate. 
 
The budget for this task includes one site visit to existing and proposed project locations.  
 
This task is estimated to take approximately 4-6 weeks following Task 1, and will be billed on an 
hourly fee except for the site visit.  The site visit will be billed on a flat rate.   
 

Task 3: Evaluation and Recommendations for Transfer Station Options and Opportunities 
 
Under Task 3, Diversion Strategies will evaluate various options for the Transfer Station 
project.  This task has been further delineated into subtasks. 
 
Task 3 is estimated to take approximately 12-16 weeks following Task 1, and will run 
concurrently with Task 2.   
 
Subtask 3A: Caspar Transfer Station 
 
Diversion Strategies will evaluate the continued use of the Caspar Transfer Station.  This 
includes looking at the existing facility for environmental and reporting compliance, operational 
adequacy, financial feasibility and permitting feasibility.  To do so, Diversion Strategies 
proposes to: 
 

• Obtain all relevant rate/financial documentation 
• Evaluate operations and infrastructure to identify any needed improvements and 

permits for operations and compliance 
• Develop a pro forma for continued use of the Transfer Station in light of the 

regulatory climate and facility/operational upgrades 
• Summarize findings, pros and cons, and provide recommendations based on the 

permitting, financial and operational feasibility 
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Subtask 3B: Proposed Transfer Station at Highway 20 Location 
 
Under Subtask 3B, Diversion Strategies will evaluate opportunities for a design, build and 
operate (DBO) structure for a transfer station at the proposed Highway 20 site.  To do so, 
Diversion Strategies proposes to: 
 

• Evaluate and identify any potential land swap/land acquisition partners 
• Evaluate and Identify private company potential partners for a Design Build 

Operate contract for the Transfer Station  
• Identify and review relevant regulations for an updated and compliant transfer 

station design (for example, solid waste, air, stormwater, land use, etc.) and 
compare to current proposed design 

• Develop pro forma for the proposed transfer station, including obtaining 
relevant quotes for design/build of compliant Transfer Station, and consideration 
of recyclables market  

• Review of the project EIR and identify areas for necessary updates, including 
updates to today’s regulatory and economic market 

• Summarize findings, pros and cons, and provide recommendations based on 
permitting, financial and operations feasibility   

 
Subtask 3C: Other alternatives 
 
Under Subtask 3C, Diversion Strategies will identify any additional alternatives for or to a new 
transfer station for the City and the County.  This subtask includes identification of any possible 
opportunities, infrastructure and market in appropriate proximity to the City and the County.   
 
An optional task is available under Subtask 3C to do further evaluation of the financial, 
operational and permitting feasibility for the “other” alternatives and would be scoped upon 
identification.   
 
Subtask 3D: Public Acceptance and Support 
 
Under Subtask 3D, Diversion Strategies will investigate and evaluate public acceptance and 
support for each option/opportunity.  This subtask includes identifying and interviewing 
relevant stakeholders in the community, a review of stakeholder input and comment in recent 
public processes. Diversion Strategies will then prepare a summary with recommendations. 
 

  



 
 
 

 

 9 

Task 4: Final Report and Presentations 
 
Diversion Strategies will prepare a final report summarizing the task, outlining the findings and 
presenting recommendations.  This task includes the preparation of a draft report, and 
finalization of the report after one round of City and County review.   
 
This task will also include participation at up to two public meetings in front of the City Council 
and Board of Supervisors.   
 
Task 4 will begin following completion of Task 3.  The task is expected to take approximately 4 
weeks to prepare the draft report, plus an additional 2 weeks following receipt of City and 
County comments to finalize the report.   
 
Task 4 will be billed on a combination of both hourly fee and flat fee.  This task also accounts for 
attendance to two public meetings, which will be billed on a flat rate plus reimbursement of 
reasonable travel expenses.   
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Project Budget 
 
The project budget is based on a combination of hourly billing as well as flat rate.   
 

Task  Billing Type Rate Hours Total, Not 
to Exceed 

Task 1 Flat Rate Site Visit Flat Rate ( 2 
Principals): $2,500 

Flat Rate $2,500 

Task 2 Hybrid - Hourly fee 
plus flat rate for site 
visit 

Principals: $260/hour  
 

Administrative: $125/hour 
 
Site Visit Flat Rate ( 2 
Principals): $2,500 

50 hours 
(Principal) 
 
10 hours 
(Admin) 
 
Flat Rate 

$13,000 
 

$1,250 
 

$2,500 

Task 3 Hourly fee Principals: $260/hour  
 

Administrative: $125/hour 

86 hours 
(Principal) 
 
22 hours  
(Admin) 
 

$22,360 
 

$2,750 

Task 4 Hybrid - Hourly fee 
plus flat rate for 
public meetings 

Principals: $260/hour  
 

Administrative: $125/hour 
 
Site Visit Flat Rate ( 2 
Principals): $2,500 

24 hours 
(Principal) 
 
6 hours 
(Admin) 
 
Flat Rate (2 
meetings) 

$6,240 
 

$750 
 

$5,000 

Expense 
 

Reimbursed Travel Expenses 
(mileage to/from Sacramento, 
lodging) 

4 trips to 
Fort Bragg 

$1500 

 
TOTAL:  $57,850.00 (Not to Exceed) 
 
Hourly and flat rate includes personnel rates and any equipment charges. 
  


	PROFESSIONAL SERVICES Agreement
	AGREEMENT
	This Agreement is made and entered into this ____ day of September, 2019 by and between the CITY OF FORT BRAGG, a California Municipal Corporation, 416 N. Franklin Street, Fort Bragg, California, 95437 ("City"), and DIVERSION STRATEGIES, a California ...

	RECITALS
	1. CONTRACT DOCUMENTS
	2. DESCRIPTION OF SERVICES OR SCOPE OF WORK
	4. PAYMENT TERMS

	5. TIME OF COMPLETION
	6. INDEPENDENT CONTRACTOR
	7. SUBCONTRACTING
	9. STANDARD OF PERFORMANCE
	17. LICENSES & PERMITS
	19. DOCUMENTATION, OWNERSHIP OF WORK PRODUCTS, AND TREATMENT OF DOCUMENTS
	21. TERMINATION AND REMEDIES
	23. REPRESENTATIVES
	24. INTEGRATION AND AMENDMENT
	25. COVENANT AGAINST CONTINGENT FEES, REBATES, KICKBACKS, OR OTHER UNLAWFUL CONSIDERATION
	26. CONFLICT OF INTEREST PROHIBITION
	27. APPLICABLE LAW AND VENUE
	Its:  City Manager     Its:  Co-Owner


